








On January 6, 2022, the Board adopted Resolution No. 2022-01, under which the Board found that
circumstances warranted remote meetings for the reasons stated therein. Since the adoption of Resolution
No. 2022-01, the State remains under a declared state of emergency and continues to impose or
recommend social distancing measures. in addition, FCRTA continues to impose or recommend the social
distancing measures discussed in Resolution No. 2022-01.

To continue to rely on the relaxed teleconferencing provisions, the local agency must reconsider the
circumstances of the state of emergency and make the following findings by majority vote, every 30 days:

e The state of emergency continues to directly impact the ability of members to meet safely in person; or
+ State or local officials continue to impose or recommend measures to promote social distancing.

While the Board has the option of using teleconferencing, as was available prior to COVID restrictions, The
Brown Act requires: 1) a quorum of the legislative body to participate from within the boundaries of the
agency'’s jurisdiction, 2) the public agency to post notice of each teleconference location, and 3) the public
be allowed to address the legislative body from each teleconference location. These requirements place a
significant burden on both Board members and staff.

Action: Staff recommends the finding under this option would be that "The FCRTA Board of Directors
finds, meeting during a proclaimed state of emergency, that (1) the state of emergency continues to
directly impact the ability of the members of the Board of Directors and the public to meet safely in person
and (2) State or local officials continue to impose or recommend measures to promote social distancing."

3. ACTION ITEMS

A. Return to In Person Meetings [DISCUSSION/ACTION]

Summary: COVID case rates of the Omicron variant are steadily decreasing and the State of California
on Feb. 15 rescinded mask mandates that had been instituted for most indoor locations and activities
since December 2021. In Fresno County, case rates, which were peaking around Jan. 22, began a
precipitous decline on Jan. 29. In the meantime, seven city councils in the Fresno County region have
resumed in-person meetings: Clovis, Coalinga, Kingsburg, Parlier, Reedley, Sanger and Selma.

As the COVID pandemic has alternately spiked and receded, from time to time, Fresno COG Board
members have inquired about the timeline for returning to in-person meetings. While AB 361 provides a
mechanism for continuing remote, video- or teleconferencing meetings, the law's language is permissive
and not mandatory. Previously approved consent item 2E, is a standing, contingency item available as
long as Board members continue to issue findings that current conditions warrant avoiding public
meetings for the sake of protecting public health and safety; however, the Board is free to resume in-
person meetings at its discretion.

Action: Discussion and potential action, subject to the Board's direction.

B. DBE Selection for the FCRTA Selma Maintenance Facility Project [JAPPROVE]

Summary: FCRTA released a Request for Qualification (RFQ) on June 30 2021, for the design and
construction of the Fleet Maintenance Facility in Selma. FCRTA solicited Statements of Qualifications
(SOQs) from DB Entities in order to solicit information in the form of a qualification questionnaire and
qualification statements to create a short-list of up to three of the most highly qualified Entities, with the
short-listed Entities to be issued a Request for Proposals (RFP). FCRTA received five (5) SOQs from
DB Entities, from Zumwalt, Diede, Harris, Wu & Associates and AMG. The scoring panel, consisting of
representatives from FCRTA, Fresno COG, City of Clovis and Kings Area Rural Transit (KART),
reviewed the proposals on August 16, 2021, and Harris and Zumwalt were selected for the short-list.
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4. OTHER BUSINESS
A. Items from staff.

B. Iltems from members.

5. ADJOURNMENT
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5. Each Party represents and warrants to the other Party that such Party is duly authorized
and empowered to execute, enter into, and perform its obligations set forth in this
Amendment |, and that the individual signing this Amendment | on behalf of such Party
has been duly authorized to execute this Amendment | on behalf of such Party, and will,
by signing this Amendment | on such Party's behalf, legally bind such Party to the terms,
covenants, and conditions of this Amendment |. Each Party further represents and
warrants to the other Party that no other person or entity is required to give its approval or
consent to this Amendment | in order for such Party to authorize, enter into, and perform
its obligations under this Amendment |, or that if such approval or consent to this
Amendment Il is required, that such approval or consent has been obtained.

IN WITNESS WHEREOF, the parties hereto have executed this document the day of
, 2022.

FRESNO COUNTY RURAL TRANSIT AGENCY

By
MOSES STITES, General Manager

FRESNO COUNTY OPPORTUNITIES COMMISSION

By
EMILIA REYES, Chief Executive Officer

APPROVED AS TO LEGAL FORM ON BEHALF OF FCRTA:
DANIEL C. CEDERBORG, County Counsel

By
ALISON SAMARIN, Deputy County Counsel
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Exhibit B, "Evaluation Factors and Scoring of Proposal," provided that "[e]ach
proposal will be evaluated and scored to determine the Best Value proposal based on the point
system as described below." The Exhibit then set forth various evaluation factors and assigned
points. The Maximum number of points was 200 points (100 for the Proposal and 100 for the
interview).

On or about January 10, 2022, Harris requested copies of the scoring sheets for the
evaluation process described above.

On January 18, 2022, FCRTA sent Harris the letter attached as Exhibit A with
purported "Maintenance RFP Scoring Panel Totals."

B. Basis for Protest

The purpose of requiring governmental entities to open the contracts
process to public bidding is to eliminate favoritism, fraud and
corruption; avoid misuse of public funds; and stimulate
advantageous market place competition. Because of the potential for
abuse arising from deviations from strict adherence to standards
which promote these public benefits, the letting of public contracts
universally receives close judicial scrutiny and contracts awarded
without strict compliance with bidding requirements will be set
aside. This preventative approach is applied even where it is certain
there was in fact no corruption or adverse effect upon the bidding
process, and the deviations would save the entity money. [Citations.]
The importance of maintaining integrity in government and the ease
with which policy goals underlying the requirement for open
competitive bidding may be surreptitiously undercut, mandate strict
compliance with bidding requirements.

(Konica Business Machines U.S.A. Inc. v. Regents of University of
California (1988) 206 Cal.App.3d 449, 456-457; [citations omitted.)

It is fundamental that bidders or proposers are told how bids will be evaluated. The
RFP provides that "The Project will be awarded to the selected Design Build Entity (DBE) based
on a "Best Value" evaluation pursuant to California Public Contract Code Section 22614..."
However, "Public Contract Code Section 22614" does not exist. Thus, what was the basis for the
evaluation?

Next, Exhibit B to the RFP sets forth specific scoring criteria. However, when
Harris asked for the score sheets, it was only given purported totals. This has lead Harris to wonder
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whether there was any individual scoring at all as the RFP required. Bidders are entitled to know
the scoring plain and simple.

It is also significant that "Panelist 2" in the Scoring Panel Totals awarded Harris 68
points. This would indicate that a large section of the scoring criteria which contemplated a
maximum award of 200 points was simply was not followed. It would be improper to deviate
from the RFP scoring process.

In the final analysis, this bid process does not meet the rigorous requirements of
public bidding. The FCRTA should not award to Zumwalt.

II.
PUBLIC RECORDS REQUEST

Government Code section 6250 provides in part that "access to information
concerning the conduct of the people's business is a fundamental and necessary right of every
person in this state."

Writings are defined in Evidence Code section 250 as follows:

"Writing" means handwriting, typewriting, printing,
photostating, photographing, photocopying, transmitting by
electronic mail or facsimile, and every other means of recording
upon any tangible thing, any form of communication or
representation, including letters, words, pictures, sounds, or
symbols, or combinations thereof, and any record thereby created,
regardless of the manner in which the record has been stored.

The Supreme Court has made clear in Michaelis, Montanari & Johnson v. Superior
Court, supra, 38 Cal.4th 1065 that a public agency must release proposals before an agency's
recommendation is finally approved by the awarding authority.

With these rules in mind, Harris requests copies of the following:

1. All writings consisting of scoring sheets evaluating the proposals of Harris
and Zumwalt to the RFP. Harris would also requests any notes of panelists.

2. All writings consisting of any communications (emails, letters, texts)
pertaining to the RFP evaluation process during the period of December 1, 2021, to January 18,
2022. This would include internal communications by and among panelists and within the FCRTA
itself.
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3. The response of Zumwalt to the RFP. This would include what Zumwalt
submitted in response to the RFP.

4, All writings consisting of communications (emails, letters, texts) between
the FCRTA (and any of its agents or employees) with Zumwalt in connection with the RFP.

III.
CONCLUSION

Harris requests that the FCRTA not award to Zumwalt. The process does not
withstand scrutiny.

Very truly yours,

Jovey #. Wana

Jerry H. Mann
BAKER MANOCK & JENSEN, PC

JHM:EVS
Copy via email only: Fresno County Rural Transit Agency Board, Fresno County

Transportation Authority Board, Fresno County Transportation Authority Committee, Fresno
County Board of Supervisors
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MAINTENANCE RFP SCORING PANEL TOTALS

HARRIS ZUMWALT
Panelist 1 192 197
Panelist 2 68 93
Panelist 3 175 190
Panelist 4 165 184
TOTAL 600 664































